INDEX

ARTICLES

S. M. CarsonE, Quota of risk capital and applicable rules to joint ventures

according to Italian law on development cooperation .

S. M. CarsonE, The new E.E.C. rules on jutisdiction and carriage of goods
by sea

G. Carerra, Divorce and Italian private international law .

B. Conrorrr, Obligations to use specific means and obligations to achieve partic-
ular results and uniform law conventions .

L. Foreatt Prceuio, The defence of national shipping on the charter market .

F. Mosconr, Extradition and death penalty in Mancini’s 1882 project and in
the new Italian Criminal Procedure Code .

A, SaravarLE, Scope of jurisdiction and product liability .

K. Sieur, From Levermore to Rabel: European and American experiencies in
private international law .

SHORTER ARTICLES, NOTES AND COMMENTS

V. DeLicato, The requitements of the authenticated acts under the New York
Convention of 1958 on the recognition and enforcement of foreign arbitral
awards ..

O

Froravanri, Family relations and need for the application of integrative
connecting factors in Italian private international law .

M, Gestrr, Some problems on contractual and non-contractual liability .

A. Rorrora, The competence in evaluating the guarantees as to the non appli-
cation of the death penalty pending a request of extradition .

I. TeLcrinz, Notes on banking activities in the EEC, .

R. M. ZanceeTTA, On the request for declaration of non enforceability in Italy
of a foreign judgment . . . . . . . . . . .

IN MEMORIAM

R. Monaco, Edoardo Vitta (1913-1688)

633

427

233

401

649
239

17

659

673
53

465
265

275

481



868 VOLUME XXIV - 1988 - INDEX

CASES IN ITALIAN COURTS
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. Genoa Pretore, order 28th June 1982 . . . ... 67

It is not manifestly unfounded the question of constltuuonal invalidity
of Arts. T n. 2 and 2, second paragraph, of the Law dated 13th June 1g12
n. 555, and of Art. 20, first paragraph of the Preliminary Provisions to
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the Civil Code, with reference to Art. 3 of the Constitution, in so far as
they discriminate between the father and the mother,

. Council of Staie (6th Session), qth February 1985 n. 43 |

Art, 17 of the Geneva Convention relating to the Statute of Refugees
dated 28th July 1951 is to be considered a mere recommendation due to
the reservation applied by the Italian Government to the said Convention,

. Court of Cassation, 26th February 1986 n. 1226 .

According to Art. 25 of the Preliminary Provisions to the le Code
a foreign law is not applicable to that part of a labour contract thar is to
be performed abroad, if the contract was stipulated in Traly, the contracting
parties are of Italian nationality and have indicated Italian law as the law
governing the contract and any controversy arising therefrom.

. Court of Cassation, 14th March 1086 n. 1725 .

Domestic ptovisions In contrast with EEC law cannot be apphcd
by domestic judges and judgments rendered by the EEC Court of Justice are
immediately effective within the territory of Member States. Therefore admin-
istrative orders issued in Italy, which are in contrast with Arts, 30-36 of
the EEC Treaty, ate illepitimate,

. Court of Cassation, 26th March 1986 n. 2144 .

The reimbursement of custom duties unduly paid on goods unported
from GATT Member States is governed by Art. 19 of Decree dated 3oth
September 1982 n. 688 which applies as ius superveniens in all the claims
in which the question of entitlement of the right to reimbursement is still
to be settled.

. Court of Cassation, 26th March 1086 n. 2145 .

Art, 19 of the Decree dated 30th September 1982 n. 688 whlch pto-
vides the burden to prove that the tax duty has not been transferred to
others in order to obtain the reimbursement of custom duties unduly paid,
is contrary to EEC law and, therefore, is not applicabie.

. Court of Cassation (plenary session), qth April 1986 n. 2316 .

M.AI (Mediterranean Institute of Agronomics) is exempt from com-
pulsory execution while exercising its institutional functions as CI.H.EAM.
(Centre International d’Hautes Etudes Agronomiques}, in accordance with
general principles of international Iaw in force to which Italy complies to
as per Art. 10 of the Constitution and in accordance with the reservation,
formulated by the Italian Government to the Agreement dated 21st May
1962, which estsblished C.I.H.EAM.

. Court of Cassation, 22nd April 1986 n. 2847 .

As per the Constitutional Court Ruling dated 2nd February 1978 .
10 and per Law dated 6th February 1981 n. 42, the service of process
abroad can be considered having taken place on the twentieth day following
the day upon which the proceedings under Art. 142 of the Civil Procedure
Code were accomplished, only in case of 2 substantial impediment of the
serving of process in compliance with the terms set forth under the inter-
national conventions and under the Presidential Decree dated sth January
1967 n. 200 governing consular powers, which implies reference to the time
the papers are delivered to the addressee.
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9. Venice Court of Appeal, 315t May 1986 . . . .. .. 351

The filing of a case before a foreign judge lacking ]unsd1ct10n, pursuant
to Art, 17 of the Brussels Convention dated 27th September 1968, does not
prevent the expiration of the term, as per Art. 3 n. 6 of the Brussels
Convention dated 25th August 1924 concerning bills of lading, for the filing
of the suit before the Italian judge.

10. Court of Cassation (plenary session), 4th June 1986 n. 3732 . . . 166

CIHE.AM. enjoys in Italy the same immunities that according to
the international customary practice are recognized to foreign States. There-
fore CIH.E.AM. is exempt from Italian jurisdiction with regards to the
request of repression of anti-trade union policy conducted by CIHEAM.

11. Court of Cassation (plenary session), 4th June 1986 n. 3733 . . . 166

CIHE.AM. is exempt from the jurisdiction of the Italian judge (ac—
cording to general principles of international law and to the reservation to
the Agreement dated z1st May 1962, establishing CIH.E.AM. signed by
the Ttalian Government) regarding a lawsuit brought by a dismissed em-
ployee contesting his dismissal even if the employement contract has been
signed in Ttaly.

12. Criminal Conrt of Cassation, 18th June 1986 n. 2266 . . . . 508

The conditions for extradition have to be ascertained by the ]udge and
cannot be delegated by him to a different authority.

An act of extradition cannot be conditioned to the guarantee provided
by the requesting State that a penalty replacing death penalty shall be sen-
tenced.

When during the proceedings motioned before the Court of Cassation,
as per Art. 668 of the Criminal Procedure Code, the requesting State pro-
vides a documentation sufficient according to Art. g of the 1983 extradi-
tion Treaty signed between Italy and the United States of America to
guarantee that no death penalty shall be carried out, the Court of Cas-
sation has the authority to renew the merit of the extradition proceedings
and possibly authorize the extradition.

13. Court of Cassation, 3¢d July 1086 n. 4370 . . . . 84

The Juvenile Court is competent to enforce forelgn ]udgments in Ita]y,
rendered with regards to the adoption of minors in favour of Ttalian citizens
as per Arts. 31 and 32 of the Law dated 4th May 1983 n. 184 on the
adoption and foster placement of minors.

The competence of the Court of Appeal to enforce a foreign order of
adoption is hereunder exceptionally derogated by the provisions above.

The Court of Appeal, and not the Juvenile Court, is competent to en-
force in Ttaly a foreign order of adoption of Ttalian minors taken into
custody by foreign citizens, or Italian citizens residing abroad.

14. Naples Tribunal, roth July 1986 . . . . . 356

The Italian ]udge is competent to hear a case of adopnon ﬁ]ed by an
American citizen in favour of an Italian child.

As per Art. 17, first paragraph of the Preliminary Provisions to the
Civil Code, American and Italian laws are cumulatively hereon applicable.

15. Court of Cassation (plenary session), 1q4th July 1086 n. 4547 . . . 170
Neither a general power of attorney nor a power of attorney legallzed
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abroad by a foreign Notary Public can be exhibited in a recourse motioned
for a ruling of junsdlcnon when the power of attorney is posterior to the
service of the petition and is not certified.

Court of Cassation {plenary session), 18th July 1986 n. 4636 .

When the validity of a jurisdiction clause formmg part of a bill of
Iading has to be ascertained in a controversy arising between parties domi-
ciled in Italy and in the Netherlands, the provisions set forth under Art.
17 of the 1968 Brussels Convention prevail on the provisions set forth
undet the applicable law, according to Arts, 25 and 26 of the Preliminary
Provisions to the Civil Code, and according to Art. 10 of the Navigation
Code. Contracting parties are considered the parties that have subsequently
entered the contract and are therefore vested with the legitimatio ad
cansam.

The exclusive jurisdiction rule under Art. 17 of the 1068 Brussels
Convention prevails over the general provisions as set forth under Arts. 2
and 5 n. 1 of the Convention.

Pursuant to Art. 18 of the 1968 Brussels Convention, any objection
to the competence of the Italian judge motioned by a defendant at the
first hearing of the case i1s not prejudiced by the circumstance that the
defendant has at the same time argued on the merits for defensive pur-
poses, or has submitted a counterclaim.

The endorsement by the shipper of a bill of lading bearing the signa-
ture of the carrier and incorporating a jurisdiction clause does not fulfill
the requirement for the validity of a written clause set forth under Art. 17
of the 1968 Convention as interpreted by the EEC Court of Justice because
it is only meant to transfer the rights arising from the contract to a third
party.

The exhibition of the bill of lading before a different judge than the
one indicated in it by the third party does not entail any consent given by
the same third party to the jurisdiction clause inserted in that bill of
lading.

Court of Cassation (plenary session), sth September 1986 n. 5426 .

According to Art. 29 of the Preliminary Provisions to the Civil Code,
foreign refugees domiciled or resident in Italy are subject to the same tules
applicable to Italian citizens.

Art. 12 of the Geneva Convention relating to the statute of refugees,
dated 28th July 1951, sets forth a principle of private international law
which differs from the principle stated under Art. 29 above for it provides
as main connecting factor the domicile rather than the residence of the
refugee, excluding consequently any relevance to nationality.

As per this provision, the principle according to which an Ttalian
citizen’s legal status is always subject to Italian Jaw and cannot be affected
by an order issued by a foreign authority applies to refugees domiciled or
resident in Italy.

Court of Cassation (plenary session), sth September 1086 n. 5438 .

According to Art. 17 of the Brussels Convention dated 27th September
1968, an agreement conferring jurisdiction forming part of the general con-
ditions of contract referred to in a written confirmation is not valid.

As per Art. 5 n. 1 of the 1968 Brussels Convention, the Italian judge
competent to decide on the cancellation of a contract for non petformance
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of obligations due in Italy under Art. 1182 of the Civil Code, is also com-
petent to decide on any other alleged breach under the same contract.

Prato Tribunal, 24th September rg86 n. 63r .

As per Art. 5 n. 1 of the Brussels Convention dated 27th Septembel
1968, the place where the contractual obligation in question is to be per-
formed is determined with reference to the provisions of the law governing
the contract.

The Ttalian judge lacks jurisdiction when the payment of the purchased
goods, according to Belgian Law, has to take place at the debtor’s abode in
Belgium.

Milan Court of Appeal, 17th October 1986

The Italian judge acts on his own motion when demdmg on ]unsdlctlon
and connexity issues irrespective of plaintiff’s requests.

As per Art. 4 of the Civil Procedure Code, the Italian judge is com-
petent to hear a claim arising out of a currency purchase contract on foreign
financial markets, if the petition regards the judicial liquidation of a com-
pany (« liquidazione coatta amministrativa ») or particular proceedings there-
under which, according to Art. 1182 of the Civil Code, take place at the
creditor’s domicile in Italy.

The reference made to a foreign Stock Exchange quotation of the pur-
chased foreign currencies does not imply consent given by the parties to the
application of the law of the country of that Foreign Stock Exchange, nor
daes it entail the existence of a customary practice based on the application
of the said law to economic transactions contemplating the purchase of
foreign currencies at the above Stock Exchange matket.

The lex fori applies to bankruptcy proceedings and its effects.

A foreign currencies purchase contract is classified as Stock Exchange
contract according to Art. 76 of the Italian Bankruptcy Act.

The cautionary attachment on the assets located in Italy of a Swiss
defendant has to be convalidated when the order of the Italian judge will
not be enforced in Switzerland pursuant to the bilateral Agreement dated
3rd January 1933 because the jurisdiction of the Italian judge has not been
accepted and the Swiss defendant is not willing to perform his obligations
spontaneously.

Milar Criminal Prefore, 17th October 1986

As per Art. 152, second paragraph of the consohdated !aws on pubhc
safety, the prefect of non-boundaty ptovinces can oblige the foreigner to
reach the border,

Rome Court of Appeal, 28th October 1086

A contract stipulated by a foteign and an Italian company in order
to transfer the former company’s capltal stock to the latter company, and
therefore provides a resident with the property of an asset located in Italy
and owned by a non resident, is not in contrast with Ttalian public policy
regulations of economical interest.

The request to obtain the transfer of an asset located in Italy and
owned by an Ansialt to an Italian company authorized by the purchaser
of the quotas of the Anstalt is legitimate for the purchaser of an Anstalt
fully succeeds the «founderseller » in the power of control over the com-
pany; the final judgment is only subject to monetary authorities permits.

As no legal personality can be recognized to an Anstalt in whose name
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assets located in Italy are fictitiously registered, the nullity of the legal
personality is cause of dissolution of the company. The said assats therefore
have to be transferred to the rightful owner.

Court of Cassation (plenary session) 29th October 1986 n. 6339

As per the New York Convention dated roth June 1958, the validity
of an international arbitral clause is not affected when the subsequent ap-
pointment of the arbitral body and the venue of arbitration are provided for
in accordance with international commercial usages.

The derogation of the Italian jurisdiction that, therefore, takes place,
has to be considered inclusive of the monitory proceedings due to the
jurisdictional character of those proceedings.

Court of Cassation (plenary session), 215t November 1986 1. 6836 .

When the Court of Cassation in plenary session has already rendered
a definitive judgment on the jurisdictional issue arisen in a controversy
regarding a contract stipulated by foreign citizens, the jurisdiction issue
cannot be questioned in any subsequent claim motioned on merits by one
of the foreign parties of the judgment based on the non fulfilment of the
condition of reciprocity invoked by the foreign plaintiff.

Compensation for damages is due with reference to the place and the
time of the wrongful behaviour as per Art. 4 n. 2 of the Civil Procedure
Code.

Court of Cassation (plenary session), 24th November 1986 n. 6388 .

A ruling of jurisdiction cannot be motioned when a judgment defini-
tively decides on a claim atising from 2 contract stipulated by an Ttalian
and a foreign citizen, according to Art. 41, first paragraph of the Civil
Procedure Code.

The jurisdiction of the Italian judge cannot be questioned in any
further claim, brought against the same foreigner and based on the men-
tioned contract.

Counrt of Cassation, 15t December 1986 n. 7096

In order to decide on the rightfulness of a dismissal of an cmployee
occurred in Italy, attention should be brought to the number of employees
of the whole corporate company altogether, and not only of the subsidiary
in Italy which dismissed the worker,

Constitutional Couré, 23rd December 1986 n. 286 .

According to Art. 11 of the Constitution, the guestion of constltutlonal
validity of Arts. 1, 3, 7 of the Law dated 10th December 1975 n. 724, is
not founded insofar as they impose the payment of an additional custom
duty on tobacco imported from EEC Member States equal to the purchase
tax on national tobacco.

Court of Cassation (plenary session), 1ath January 1987 n. r10 .

The Ttalian judge is compctent to hear a controversy arising out of
an employment contract, subject by agreement to Italian law and containing
a clause of choice of Italian jurisdiction, entered by an Italian citizen and
a German public television network. By the means of the two -referred
clauses the German public television network has assumed the condition of
a private enterprise with all the duties and rights thereunder applicable
according to the general and special provisions of law in fotce in Ttaly.
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Court of Cassation {(plenary session), 1s5th January 1987 n. 246 .

According to Arts. 37 and 41 of the Civil Procedure Code, a ruling
of jurisdiction can be requested by a foreign defendant who did not enter
an appearance even if there is no evidence that the document instituting
the proceedings has been regularly served because the request for a ruling
of jurisdiction entails that the service has however fulfilled its functional
scope within the proceedings.

According to Art. 3 of the Brussels Convention dated 27th September
1968, the provisions set forth under the Arts. 2 and 4, n. 1 and 2 of the
Civil Procedure Code, are not applicable to a French company, incorporated
in France,

Art. 35 n. 3 of the 1968 Brussels Conivention is not applicable in a
controversy relating to compensation for damages arising from a contractizal
relationship.

Art. 5 n. 1 of the 1968 Brussels Convention is not applicable when
according to the statement of complaints no contractual relationship has
been established between the parties,

According to Art. 6 of the Brussels Convention, judicial competence
is modified for the same reasons of connexity as those provided by Art. 4
n. 3 of the Civi! Procedure Code in accordance with Arts. 31-36 of the
Civil Procedure Code.

Under Art. 6 n. 2 of the said Convention the seller sued by the
purchaser for faulty merchandise cannot summon before the Court his foreign
supplier on the basis of a separate and distinct contractual relationship.

In a bankruptcy proceedings in ltaly a third party domiciled in France
cannot be sued according to Art. 6 n. 1 of the Convention for the compen-
sation of damages based on a contractual obligation with the bankrupt in
course of an action for the proof against the estate. The proceedings for
the proof of the assets and for the proof of a debt cannot exceed the
contents indicated under the Italian Bankruptcy Act.

Court of Cassation, 1oth January 1987 n. 395 .

Art. 798 of the Civil Procedure Code, which provides the review as
to substance of a foreign judgment, is applicable under the proceedings for
enforcement in Italy of an order rendered by an Austrian judge.

The review as to substance is not expressly excluded by the Austrian-
Italian Convention dated 16th November 1971, and cannot be considered
governed by a rule of international law. Moreover, Art. 8§ of the Convention
refers io the application of the law of the State wherein enforcement of
the foretgn judgment is sought.

Court of Cassation (plenary session), 19th January 1987 #n. 408 .

As per Art. 11 of the Law dated rsth December 1971 n. 122, a
contract between the Ministry for Foreign Affairs and personnel hired for
the performance of specific activities in developing countries is a private law
contract and related claims fall within the competence of ordinary judges.

The assessment of the subsistance allowance due shall depend, accord-
ing to Ministry Decrees ex Arts. 2x and 24 of the above Law, on the
previous working experience of the hired personnel.

Lazio Regional Administrative Tribunal (15t Session), z0th [fanuary 1987 .

Under Art. 6 of the EEC Directive n. 77/62 dated z21st December
1976, enforced in Italy by Law n. 113 dated 30th March 1981, public
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administrative bodies, in certain cases, can call for tenders
the procedure set forth thereunder.

According to Directive n. 77/62, the amendment of a clause in order
to assign the tender in case of a single offer is legitimate.

The resolution granting a bill of tender to 2 Spanish company (even if
Spain was not at the time an EEC or GATT Member State) is uneffective
when no proper explanation was given to the fact that the tender had been
issued to companies not belonging to EEC Member States {Axt. 17 of the
mentioned Law).

without applying

Court of Cassation (plenary session), and February 1987 n. 930 .

The Italian judge is not competent to hear a claim on an employment
contract of an employee of the Joint Nuclear Research Centre in Tspra,
which, according to Art, 152 of the Euratom Treaty, has to be filed before
the EEC Court of Justice.

Court of Cassation, s5th February 1987 n. 1124 .

Negotiable instruments transferred by residents to non residents not
provided with the required exchange control authorization give way by both
parties who are theteundet liable to an infringement as per Art. 6 of the
Law n. 476 dated 6th June 1956.

The infringement is subject {0 a monetary sahction applied even to the
party who has willingly participated to the infringement.

The authorization by a resident to a non resident to conduct operations
on the former's bank account in Italian Liras does not create such obli-
gations between residents and non residents as constituting an infringement
of exchange control regulations.

Court of Cassation, 7th February 1087 m. 1324 . . . . . .

In order to decide on the rightfulness of s dismissal of an employee
occurred in Italy, attention should be brought not to the number of em-

" ployees of the whole corporate company but of the subsidiary in Italy which

dismissed the worker.

Court of Cassation, oth February 1987 n. I335 .

In an international sales contract of movable goods, according to Ari.
1510 of the Civil Code and to Art. 19 of the Hagne Convention dated 1st
July 1964 on the Uniform Law on International Sale of Goods, the carriage
of the goods is separate from the sale. Therefore, the seller is not liable if
the cartier fails to perform its obligations unless it is proved that the
seller had not chosen the carrier in accordance with the terms of the
contract.

Court of Cassation, 12th Fébruary 1087 n. 1526 . . . .

As to Arts. IV and V of the New York Convention on the Recog-
nition and Enforcement of Arbitral Awards, dated 1oth June 1958, the
enforcement has to be denied when the requesting party does not exhibit,
contemporaneously with the request, the necessary decuments in order to
motion the enforcement proceedings: i.e. the original or legalized copies of
the arbitral awatd to be enforced and the written agreement incorporating
the arbitral clause.

Only the judge on his own motion, for the purpose of opposing enforce-
ment, and not the counterpatty, is authorized to make exception as to
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the non exhibition of the original of the certified copy of the arbitral award
and of the written agreement.

Rome Criminal Tribunal, order 18th February 1987 . e
The Secretary of State of a foreign country is exempt from criminal
jurisdiction when performing his duties outside the territory of his country
and when acting as a representative of his country.
The immunity for acts accomplished during that period but outside his
function ceases when the said duties and representation powers came to
an end.

Court of Cassation, ryth March 1987 n. 2658 .

The use of the Italian language is not necessary for the effectiveness
of legal transactions which are to produce their effects in Italy,

Milan Court of Apped, 20th March 1987

The British judge is competent 1o decide cn a petition for dzvorce ﬁled
by Italian spouses resident in Great Britain, if the parties’ residence is real
and not fictitious.

A foreign judgment of divorce between Italian spouses is enforceable
in Italy, even if the period of separation between the spouses has been
inferior to the period indicated under Art. 3, second paragraph, lett, & of
the Law dated 1st December 1970 n. 898 and the foreign judge has ascer-
tained that during the said period an irretriable breakdown of the marriage
had taken place.

Genoa Arbitral Award, 20th March 1087

The tanker voyage charter party entered on an Asbatankvoy form
consists in a full load carriage contract.

The clause « English law to apply », typed on the second part of the
Asbatankvoy form in addition to the printed clause indicating London as
the seat for arbitration and settlement of comtnon distress, indicates that

" the contract is intended by the parties as governed by English law, even if

42.

the parties, by means of a following agreement, modify the terms of the
original convention by fixing Genoa as the seat of arbitration.

The typed clause as to the application of English law prevails on the
Paramecunt clause, printed on the second part of the Asbatankvoy form,
that provides for the application to the bill of lading of the U.S. 1936
Carriage of Goods by Sea Act, except when another law, giving effect to
the Brussels Convention dated 25th August 1924, is in force in the place
where the bill of lading is issued.

Court of Cassation, 26th March 1987 n. 2945

As per Art. 13, second patagraph, lett. 2) of the EEC Counc:l Regu-
lation n. 1408 dated 1971, an employee working in the territory of a
Member State is subject to the law of that State even if he is resident
within the tetritory of another EEC Member State or the employer or
hiring company is domiciled or has its head office in the territory of
another EEC Member State.

The office authorized to erogate the compensation due to the worker
in case of professional illness is the office located in the territory of the
Member State where the worker has performed the activity which provoked
the illness.
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Court of Cassation, 27th March 1087 n. 2081

According to Art. 23, third paragraph of the Geneva Convennon dated
roth May 1956 on the International Carriage of Goods by Road, Art. 2 of
the Protocol signed in Geneva on sth July 1978 and enforced under the
Law dated 27th April 1982 n. 242 is applied as fus superveniens during a
pending proceeding concerning the limitation of the carrier's liability. By
the above the compensation due for the loss of the merchandise cannot
exceed 8.33 units of account for every Kilogramme of gross weight.

Court of Cassation, 28th March 1987 n. 3030

The jurisdiction criteria set forth under the Brussel Convennon dated
27th September 1968 are applicable to labour proceedings, even after the
enactment of the new procedure provisions in Italy under the Law n. 533
dated 11th August 1973.

The parties can agree to file the case before a judge different than the
competent judge to hear the claim according to the domestic provisions of
law when controversies arising from an employment contract are concerned
as per Art. 17 of the Brussels Convention.

The written form required under Art. 17, first paragraph of the
Brussels Convention, does not require specific approval in writing as per
Art. 1341 of the Civil Code.

A review as to substance of the suit cannot take place when the foreign
judgment is being enforced according to Art. 29 of the 1968 Brussels
Convention,

Court of Cassation, 30th March 1987 n. 3054

The Eorc]gncr resident in Ttaly who has inherited and used a current
account abroad is subject to the penalties set forth under the Law n. 476
dated 6th June 1956, applicable to ascertained infringements of foreign
exchange control provisions,

Court of Cassation, 1st April 1987 n. 3135

The request for preliminary ruling on interpretation by the Eulopean
Court of Justice set forth under Art. 177 of the EEC Treaty, which is
mandatory for judges of the superior level of the proceedings and optional
for the others, infers that the guestion of interpretation regards EEC pro-
visions of law, that it is controversial and is relevant in order to define the
proceedings @ guo.

When domestic and EEC provisions of law are in conflict, the EEC
Court of Justice i5 not competent to decide through a preliminary ruling.
The above issue lays within the competence of the domestic judge.

Italian provisions of law on social security and welfare contributions
applicable to Notary Publics (under the Law dated 16th February 1913 n.
89) were enacted prior to the entry into force of the EEC Treaty and
therefore cannot introduce any « new restrictions » to the free circulation
of services as prohibited under Art. 62 of the said Treaty.

Court of Cassation, 3rd April 1987 n. 3221 .

When the partles agree in writing that any controversy arising there-
under shall be settled by arbitration, the Court of the State party to the
New York Convention before which the claim is filed as per Art. IT n. 3
of the said Convention, has to provide for the remittance of the case
before to the arbitral court upon request of one of the parties provided
that the aforesaid agreement is not uneffective and inapplicable.
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The above provision is directed to the judge of the State party to
the Convention before whom one of the parties contests the jurisdiction
of that judge according to the written agreement thereunder. The judge is
authorized to reject the aforesaid objection when he ascertains the uneffec-
tiveness of the agreement.

The principles set forth according to Arts. 91 and following of the
Civil Procedure Code are not derogated under Art. III of the 1958 Con-
vention providing that the burden of the expenses has to be borne by
the party filing the request for the recognition and enforcement of the
foreign arbitral award and referring to the provisions of national law relat-
ing to the enforcement of domestic atbitral awards, In this case the Court
orders the losing party to bear the expenses of the proceedings.

In order to ascertain whether the arbitral award is contrary to public
policy the decisum thereunder has to be taken into consideration, being
therefore irtelevant the fact that the rendered award is affected by the
fraudolent intent of one of the parties or by the mistake incurred into by
one of the parties as resulting from the acts of the proceedings.

The right to be granted defence set forth under Art. 24 of the Consti-
tution and under Art. V n. 1 lett. &) of the 1958 Convention has to be
interpreted as the right to be granted professional and technical assistance
during the trial, so that the congruity of the term for defence is ascertained
taking into consideration the concrete circumstances of fact existing on the
defendant and the fact that the procedural terms are suspended during the
Summer holiday period.

Constitutional Court, 15th April 1987 n. 128 .

The Section of Law dated gth Ocrober 1974 n. 632 authorlzmg the
ratification of the Treaty on extradition signed between [taly and the United
States of America on 18th Januvary 1973, is contrary to Arts. 31 and 27 of
the Constitution and therefore illegittimate where extradition of minors
aged aover fourteen is allowed even when the latter is considered under
U.S. law as an indicted adult.

Pisa Pretore, 4th May 1987

The acquisition of the status of «civil element » under the NATO
military corp implies, according to the London Convention dated 19th June
1951, that the so qualified person does not permanently reside in the
hosting State and does not exercise a role directly connected to the perfor-
mance of typical NATQO duties.

The Italian judge is competent to hear a claim arising from an em-
ployment relationship established between the U.S. Government and an
1.5, citizen permanently residing in Ttaly, hired for the maintenance of the
sports equipment at the NATO base of Camp Darby in Pisa without being
hired as a NATO member staff.

Florence Tribunal, 7¢h May 1987 .

An agreement on jurisdiction incorporated in a contract and filed ac-
cording to Art, 17 of the Brussels Convention dated 27th September 1968
is applicable to any dispute arising from the aboveof contract.

According to Art. 17 of the said Brussels Convention, an agreement
on jurisdiction does not require any specific consent in writing when the
contract does not embody general conditions of contract drafted by one
of the parties.
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Art. 6 n. 1 of the Convention is not applicable jf & valid iuric s
clause has been signed under Art. 17 of the Corventioy ¢ Jutisdiction
Any court other than the court first seized may stay it .
of its own motion in case of related actions, as per Ay 2 I;m(ltleedeS
vention. This entails a mandatory stay of proceedings, g o OA the Con-
the Civil Procedure Code. ’ It. 295 of

Pursuant to Art. 22 of the Brussels Convention, the T
petent to hear a claim on social security not goverpe
Convention as to Art. 1 n. 3 has to stay the proceedings
the foreign judge, competent under the jurisdiction ¢f
into by the parties under Art. 17 of the Convention,
liminary issue concerning the employment contract,

talian judge com-
d by the hereof
In arder to enable
ause duly eptered
to decide the pre-

Criminal Court of Cassation, decree x1th May 1987 n. 1974 .

General principles of international law do not prescribe limitations 01‘;
States as to the deportation of foreign citizens.

As per Art, 5 n. 4 and n. t of the European Convention on Human
Rights signed in Rome on November 4th, 1950, 2 foreign citizen when
arrested is entitled to claim a jurisdictional control on the Lawfullness of his
arrest and has the right to request that no contemptuous deportation take
place or that his deportation does not give way to a « masked extradition »,

Italian law, granting the right of asylum under Art. 10 of the Con-
stitution and the judicial protection in case of an administrative exclusion
order is already close to the principles set forth under the Seventh Pro-
tocol to the European Convention on Human Rights, however not ratified
by Italy.

Milan Tribunal, 11th May 1087 . . . .

When a judgment is to take place in the absence of the foreign defend-
ant, the Italian judge, according to Art. 37, second paragraph of the Civil
Procedure Code, must declare its lack of jurisdiction on his own notion,

Any controversy arising from a contract that, according to an inter-
pretation based on lex fori of Art. 4 n. 2 of the Civil Procedure Code,
was not stipulated in Italy or was not to be performed in Italy, cannot
be brought before an Italian judge.

Court of Cassation (plenary session), rqth May 1087 n. 4450 . . . |

Art. 5 n. 1 of the Brussels Convention dated 27th September 1968 is
not applicable to the ascertainment of the release of suretyship obligations.

According to Art. 6 n. 2 of the said Brussels Convention, the Italian
judge is competent to decide on the ascertainment of the release of an insur-
ance suretyship in favour of a German company when the main lawsuit
has been motioned in Ttaly by the said company. Any subsequent de-
velopment of the case is irrelevant,

Constitutional Conrt, 205t May 1987 n, 192 . . . .

The question of the constitutional validity of the Presidential Decree
dated 1oth September 198z n. 915 on the application of EEC Directives
by Italy and by the Regions for violation of respective legislative com-
petences is manifestly unfounded.

Constitutional Counrt, 25th May 1987 n. 18 . . . . .

Arts. 1 and 3 of the Law n. ro85 dated 24th June 1929 P!'O)?idiﬂg for
a penalty to be erogated when foreign State flags are exposed without the
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preliminary authorization of the local authoricy are constitutionally illegiti-
mate in as much as they are contrary to Art. 3 of the Constitution.

Court of Cassation, 26th May 1087 n. 4706

In order to obtain the recognition and enforcement of a forexgn arbi-
tral award, the exhibition of the original or of a duly certified copy of
the arbitral clause is required pursuant to Art. IV of the New York
Convention dated zoth June 19s8.

In order to ascertain which conditions are reguired for the authenticity
of the copy of the arbitral clause, the procedural law of the State where
the request is made is applicable (Art. TIT of the New York Convention).

A photocopy of the arbitral clause without the required authenti-
cation cettificate as per Art. 2715 of the Civil Code cannot be considered an
authentified copy.

The fact that the defendant has not contested the fidelity to the orig-
inal of the exhibited copy as per Art. 2719 of the Civil Code is irrelevant
because posterior to the request for the recognition of the award.

Constitutional Court, 28th May 1987 n. 211 .

The issues of the constitutional validity of Arc. 3 OE the Premdentlal
Decree dated 29th September 1973 n. 599 according to which ILOR
taxation (local taxation) on royalties income is not due by foreign com-
panies having a4 non stable organization in Ttaly is unfounded under Art. 76
of the Constitution, for as far as Art. 4 n. 2 of the delepated Law, October
oth, 1971, n. 825 on the taxation reform iIs concerned, only general criteria
for taxation of income produced in Italy are indicated. The referred Art, 4
n. 2 does not, even implicitly, give an indication as to which incomes are
to be included in such category.

Art. 3 of the Presidential Decree dated 29th September 1973 n. 599
is not contrary to Arts. 3 and 53 of the Constitution as the choice of the
Ttalian legislator cannot be ecriticized for having not provided for ILOR
taxation on royalties income produced in Italy for the benefit of foreign
enterprises abroad under the consideration of encouraging foreign companies
to do business in Italy and to promote the insufficient domestic market.

Rome Tribunal, joth May 1087 .

Because of the partial constitutional 111eg1t1macy of Art 18 of the Preh-
minary Praovisions to the Civil Code, the divorce between a foreign citizen
and an Jtalian national is to be governed under Art. 17 of the Preliminary
Provisicns.

Each spouse can invoke the dissolution of the marriage for reasons
admitted under his/her national law, provided the relevant provisions are
not contrary to public policy and taking into consideration that the two
different national laws applied in accordance with Art. 17 of the Preliminary
Provisions to the Civil Code have to be applied separately.

Court of Cassation, 4th June 1087 n. 4888 .

A foreign judgment on divorce is not contrary to pubhc pohcy and
therefore, is enforceable in Italy provided that the foreign judge founded
his decision on a longtime separation and ascertained an irretrievable
breakdown of the marriage even on basis of an informal interrogatory of
the parties.
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6o. Court of Cassation, gth June 1987 n. 5026 . . . . . . . . 534

An exclusive supply contract in favour of a foreign company is neces-
sarily subject to the preliminary authorization by the Ministry for Foreign
Trade as per Art, 2 of the Decree n. 476 dated 6th June 1956.

A foreign judgment rendered on a void contract from which & con-
tractual obligation on an Italian citizen is derived cannot be enforced in
Italy because contrary to public policy.

61. Court of Cassation, 18th June 1087 n. 5357 . . . .. . 320

The mere filing of a case before a judge, included an incompetent judge,
as per Art. 3 n. 6, fourth paragraph of the Brussels Convention dated 25th
August 1924 on bills of lading, prevents the action from becoming statute
barred. This provision prevails over national law due to its special nature.

According to Art. 3 n. 6, fourth paragraph of the Brussels Convention,
and to Art. 50 of the Civil Procedure Code, as interpreted extensively by
Italian case law, the claim does not become barred when within a six
month term from the Court’s decision declining its competence the case is
filed before the competent judge.

6z2. Venice First Instance Tax Commission (3rd session), 22nd June 1987 . . 151

According to Art. 29 of the Ttalo-Austrian Convention dated 29th June
1981 on the prevention of fiscal evasion, its provisions are applicable in
Tialy to taxable incomes relating to tax periods starting from January 1st,
1974. Following the retroaction of the Convention, the Tax Commission can
examine the merits of assessments even if the requirements thereof have
ceased in the meanwhile,

According to Art. 5 of the Convention, the expression « stable organi-
zation » indicates the place where the company partially or totally has its
business.

Book-keeping of a stable organization in Italy, which falls within the
notion of «form of deeds », can be disciplined by the law of the place
whete the company is based, as per Art. 26 of the Preliminary Provisions to
the Civil Code. Italian fiscal provisions are mandatory, as per Art. 31 of
the Preliminary Provisions to the Civil Code.

Therefore a foreign company having a stable organization in Italy is
subject to the Ttalian fiscal provisions of law even regarding the documen-
tary evidence of the various expenses substained by the company.

63. Council of State (1st Section), ruling 3rd July 1987, n. 1225/87 . . . 736
The acquisition of Italian nationality by a foreign spouse who has
married an Italian national only for that reason cannot be denied save in
case of non compliance with the conditions requested under the Law n.
123 dated 218t April 1983,

64. Milan Court of Appedl, r4th July 1987 . . . 537

The refetence to « sufficient time to enable the dcfcndant to dcfend » as
per Art. 15 of the Hague Convention on the service abroad of documents
dated 15th November 1965 implies that a power-duty is conferred upon
the judge to ascertain case by case the congruity of the terms assigned to
the defendant for his statement of defence.

A 28 day term assigned to a defendant residing in Finland, in order
to make his appearance before the Italian judge, is not sufficient,
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Criminal Court of Cussation, 17th-23rd July 1087 n. 3932 .

The institutional bodies of the Catholic Church cannot be controlled
by the Italian Government and therefore cannot be sued before a Criminal
Court, according to Art, 11 of the Laterano Treaty signed between the
Italian Government and the Holy See and enforced in Italy by the Law
n. 810 dated z7th May 1920.

Bologna Tribunal, 18th July 1987 .

As per Art. 27 of the Preliminary Provlslons to the Clvxl Code and
per Art. IT n. 3 of the New York Convention dated 1oth June 1958 on the
enforcement of foreign arbitral awards, whether a claim can be settled by
arbitration has to be ascertained in accordance with the law of the judge
whose jurisdiction is contested.

The issue of the validity of a clause under which no competition policy
is undertaken by the party for a period of two years following the cancel-
lation of an agency contract cannot be settled by arbitration as public law
provisions and public interest provisions are applicable (Art. 85 of the EEC
Treaty and Art, 2, first paragraph, leit. @) of the EEC Commission Regula-
tion 67/67 dated 2and March 1967).

An infringement of Art. 85 of the EEC Treaty takes place when the
contract hereof compromises the trade relationship between the Member
States and produces its effects outside the territory of only one State.

. Florence Court of Appeal, 22nd July 1987

According to Art, 10 of the Navigaton Code a carriage by sea is
governed by the national law of the ship, save the different choice of the
parties,

When U.S. [aw applies to a carriage by sea, on the base of the Uniform
Commercial Code, negotiable bills of lading have to be distinguished from
non negotiable bills of lading because only the former ones are to be
considered negotiable instruments.

As per Art. 30 of the Preliminary Provisions to the Civil Code the
renvoi set forth under U.S. law to the law of the country whete the bill
of lading has been issued cannot be taken into consideration in order to
ascertain if the bill of lading is negotiable.

Milan Tribunal, 3rd October 1987

The Italian judge is not competent to hear a claim arising out of an
employment relationship between a foreign citizen and some foreign com-
panies not registered in Iraly, according to Art. 17 of the Brussels Conven-
ton dated 27th September 1968, when the parties have agreed in writing
the Dutch judge’s jurisdiction on the case; and, when no contract is deemed
to have been entered into, according to Art. 5 n. 1 of the said Convention,
when the parties have reached an oral agreement abroad (Art. 25, first pa-
ragraph of the Preliminary Provisions to the Civil Code) and, finally, the
petformance has taken place abroad (Art, 25, second paragraph aboveof).

Cotrt of Cassation (plenary session), 15th October 1987 n. 7625 .

According to Art. 5 n. 1 of the Brussels Convention dated 27th
September 1968 and to Art. 59 of the Hague Convention on the uniform
law on international sales, the payment of the goods sold by an Italian
company to a French buyet has to be performed at the seat of the seller
in Ttaly.
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70. Milan Court of Appeal, roth November 1987 n. 2348

71.

72.

73.

74-

In order to ascertain the validity of an international arbitrarion clause
forming patrt of a contract entered into by an Italian citizen Art. IT of
the New York Convention dated 1oth June 1958 on the Recognition and
Enforcement of Foreign Arbitral Awards is applied.

According to Art. 1T a valid international arbitration clause can be
incorporated in an agreement signed by the parties or formulated by means
of telegrams or letters mailed between the parties, even if the formal require-
ment set forth under the provisions of the law in force in the country
where the contract is enteted into is more sirict.

Criminal Court of Cassation, 13th November 1987 n. 2189

The extradition te the US.A. of a minor aged over fourteen when he is
considered under American Law as an indicted adult can not be allowed
because it is contrary to the supreme constitutional principles.

Criminal Court of Cassation, 13th November 1987 n. 2416

As per Art. 12 of the European Convention on Extradition signed in
Paris on 13th December 1957, the authority of the State to which the
request for extradition is filed must limit itself to ascertain that the original
or authentic copy of the enforceable sentence has been produced.

According to Art. 3 of the second Protocol to the European Convention
on Extradition opened to signature in Strasbourg on 17th March 1978 (not
ratified by the State filing the request), and according to the right of defence
recognized under the Italian legal sysiem and upheld by the Constitutional
Court, Italian authorities have to ascertain, in order to consent to the
extradition request, that during criminal proceedings abroad the minimum
defence standards have been complied with.

The principle underlving the second paragraph of Art. 3 of the
European Convention on Extradition is the same principle formulated under
Arts, 3 and 13 of the Constitution and Arts. 5 and 14 of the European
Convention on Human Rights. Such principle maintains the fundamental
right of the individual to be free and protecied from any discrimination
that could take place by means of a request for extradition.

When the extradition is requested by a democratic government, the
burden of the proof that a so called « masked » extradition is taking place
is borne by the person whose extradition is requested.

Trieste Court of Appeal, 18th November 1987 |

A Swiss judgment deciding on a petition for dlvorce between two
Tialian spouses both resident in Switzerland can be enforced in Italy ac-
cording to Art. 1 n. 1 and n. 2 of the Hague Convention dated 1st June
1970 on the Recognition of Divorces and Legal Separations.

As per Art. 6, second paragraph sect. & of the Hague Convention, recog-
nition of a foreign judgment on divorce cannot be denied when the law
applied does not correspond to the applicable law under the private intet-
national law provisions in force within the State in which the enforcement
is sought.

A foreign judgment on divorce based on a grounding compatible with
the provisions set forth under the Law n. 898 dated 1st December 1970
is not contraty to public policy, as te Art, 10 of the Hague Convention.

Milan Criminal Tribunal, order 26th November 1987 .o
The issue of constitutional validity of Art. 11 of the Law n. 810
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dated 27st May 1929, providing for the exemption of the Catholic Church’s
central institutional bodies from any control of the Italian Government, is
not manifestly unfounded accotding to Arts. 1, second paragraph, 7, first
paragraph, 102, 112, 3, first paragraph, and 25, second paragraph
of the Constitution. Provisions set forth under treaties entered into by the
Italian Government cannot however be in contrast with the supreme prin-
ciples of the constitutional legal order.

Vallo della Lucania Tribunal, 27th November 1987

A clause conferring ]urlsdmnon to a German judge fou’nmg part of a
know-how transfer contract written in a language that one of the parties
declares not to know is valid as per Art. 17 of the Brussels Convention
dated 27th September 1968. The said contract, being thus only voidable,
is stll effective until a possible judgment declares it void.

Milan Criminal Tribunal, order 20d December 1987 .

The exemption from criminal jurisdiction accorded to the Cathohc
Church’s central institutional bodies, as to the interpretation of Art. 1r
of the Laterano Treaty provided for by the Court of Cassation, is in con-
trast with the system of criminal jurisdiction immunities provided for under
the Constitution. Therefore the issue of constitutional validity of Art. 1x
of the Law n. 8ro dated 27th May 1929, according to Arts. 3, 7, 24 and
25 of the Constitution is not manifestly unfounded.

Milan Tribunal, srd December 1987 .

According to Art. 17 of the Prehmmary Provmons to the C1v11 Code,
any question relating to the juridical capacity of foreign entities has to be
solved under the national law of the said entities.

Under the « green book » contemplating the fundamental principles of
the Libyan State, banks are not scparate entities from the State but are
mere technical instruments by means of which the State opetates on the
financial market.

The determination of reciprocity in order to submit a foreign State’s
asseis to execution or provisional measures, under the Royal Decree n.
1621 dated 3oth August 1925, implies the request of the presctibed author-
ization case by case.

A protective sequestration ordered in Italy on the assets and credits
of the Libyan State and of Libyan governmental entities and banks is void
if the prescribed avthorization has not been previously filed by the Min-
istry of Justice,

Constitutional Court, 10th December 1987 n. 477 .

Art. 20, first paragraph of the Preliminary Provisions to the Civl[ Code,
in as far as it provides the application of the national law of the father at
the time of the marriage to personal relations between spouses, is in contrast
with Art. 3, first paragraph and with Art. 29, second paragraph of the
Constitution, because it discriminates against the mother for reasons linked
exclusively to differences of sex.

The question of constitutional invalidity of Art. 1, n. 2 and of Art. 2,
second paragraph of the Law dated rsth June 1912 n. 555 on Italian na-
tionality is manifestly unfounded.

29, Trieste Court of Appeal, 16th December 1987 .

A judgment on divorce between Itslian citizens rendered by a Swlss
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judge can be tecognized in Italy as per Art. 2 of the Hague Convention
dated 1st June 1970 on the Recognition of Divorces and Legal Separations
and as per Art. 4, first paragraph of the Civil Procedure Code, when the
spouses were resident in Switzerland upon the filing of the suit,

A foreign divorce judgment, rendered on grounds substaniially com-
patible with the provisions of Italian law is not contrary to public policy
(Art. 10 of the Hague Convention) nor to the reservation applied by Italy
to the Convention (art. 19 n. 1) and therefore can be enforced in Ttaly.

Trieste Court of Appeal, 1:1th January 1088 .

According to Art. 797 n. 7 of the Civil Procedure Code and Art 4,
first paragraph of the Convention signed between Italy and Germany on gth
March 1936 on the recognition and enforcement of judgments, a judgment
rendered by a German judge on a divorce between an ltalian citizen and a
citizen of the Federal Republic on the basis of a foreign law analogous in
the substance to Italian law, is enforceable in Italy.

Venice Court of Appeal, decree 19th January 1088 .

Puring proceedings for the enforcement of a foreign ]udgment under
Arts. 31 and following of the Drussels Convention dated 27th Seprember
1968, the order for enforcement cannot be issued until the time for ap-
pealing has expired {Art. 36 of the Convention).

Constitutional Court, 18th February 1988 n. 190 .

The issue of the constitutional validity under Art. 3 of the Consntu-
tion of Art. 76 of the Law dated 4th May 1983 n. 184 on adoption is
unfounded as within the Italian legal system the principle of irretroactivity
of the law is not considered as an absolute constitutional principle.

Trieste Criminal Tribunal, 3rd May 1988 .

According to the principle of international law cod:ﬁed under Art
19 of the Geneva Convention on territorial sea dated 29th April 1958, the
criminal jurisdiction of the coastal State on foreign ships passing through
the State’s territorial sea can be exercised only if the consequences of the
crime extend to the said State.

The Italian judge lacks jurisdiction if arms and ammunition are
found on board of a foreign merchant ship passing through the State’s
tetritorial sea and the said arms and ammunition are considered « board
equipment » duly authorized by the foreign authority and no acts affecting
the Italian State’s security have been committed (Art. 14 of the 1958
Geneva Convention).

Constitutional Court, sth May 1988 n. 503 . . .

Art. 8, last paragraph of the Law n. 153 dated 3oth Aprl] 1969 on
retiremnent beneﬁts which excludes the minimum integration to a pension
acctued on the basis of annual contributions payed for during the working
periods in Italy and abroad when the beneficiary is entitled to receive a
different pension, is constitutionally illegitimate as contrary to Art. 3, first
paragraph, and 38 of the Constitution.

Genoa Tribunal, 18th May 1088 . . . ., . .

The expression “form” figuring in Art. 27 of r.he Prehmmary Pro
visions to the Civil Code has to be broadly interpreted with the effect that
the lex fori is applicable to all the aspects of the proceedings.
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The provisions on the effects produced by bankrupicy proceedings on
pre-existing legal relationships set forth under Arts, 72 and following of
the Royal Decree n. 267 dated 16th March 1942 are special provisions and
therefore are applied as per Art. 27 of the Preliminary Provisions to the
Civil Code when the bankruptcy proceedings take place in JItaly.

86. Constitutional Court, 8th June 1988 n. 6og . . . .. 498

After a judgment has been rendered by the Court of Cassatlon
stating the lack of jurisdiction in an incidental proceeding (dealing with
the validity of a warrant for arrest), the judge of the merits can only provide
for the consequent proceedings, which consist in the transcription of the
abovesaid judgment on the original copy of the aonnulled decision.

The judgment on the lack of jurisdiction rendered by the Court of
Cassation in an incidental proceeding prevents the continuation of the prin-
cipal cause of action during which the cause restricting personal liberty has
occurred.

The issue of constitutional validity cannot be motioned by the judge
of merit after that judgment on the lack of jurisdiction has been ren-
dered by the Court of Cassation.

87. Constitutional Court, roth June 1988 #n. 632 . . . 694

When the implementation of EEC law has to be accomphshed through
domestic provisions of law, these are also binding on Regions and special
statute Provinces in matters falling within their specific and exclusive com-
petence.

With reference to Arts. 5 and 116 of the Constitution the issue of con-
stitutional validity of Art. ¥, second paragraph and 2 through 15 of the
Law dated soth March 198c n. 113, concerning adaptation of assignment
ptocedures for procurements under EEC Directive n. 77/62 dated 21st
December 1976, is unfounded.

COURT OF EUROPEAN COMMUNITIES CASES

Judgment 1oth July 1986, case ro8/85 . . . . . 362

The second paragraph of Article 33 of the Convenuon of 27 Septem
ber 1068 on Jurisdiction and the Enforcement of Judgments in Civil and
Commercial Matters must be interpreted as meaning that the obligation
to give an address for service of process laid down in that provision must
be fulfilled in conformity with the rules laid down by the law of the
State in which enforcement is sought, and if that law is silent as to the
time at which that formality must be observed, no later than the date on
which the decision authorizing enforcement is served.

The consequences of a failure to comply with the rules on the fur-
nishing of an address for setvice are, by virtue of Article 33 of the Con-
vention, governed by the law of the State in which enforcement is sought,
provided that the aims of the Convention are respected.

Judgment 11th November 1086, case 313/85 . . . . . . . 365

Article 17 of the Convention of 27 September 1968 on Junsdlctlon
and the Enforcement of Judgments in Civil and Commercial Matters must
be interpreted as meaning that where a written agreement containing a
jurisdiction clause and stipulating that an agreement can be renewed only
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in writing has expired but has continued to serve as the legal basis for the
contractual relations between the parties, the jurisdiction clause satisfies
the formal requirements in Article 17 if, under the law apphcable, the
parties could validly renew the original agreement otherwise than in writing,
or if, conversely, one of the parties has confirmed in writing either the
jurisdiction clause or the set of terms which has been tacitly renewed and
of which the jurisdiction clause forms part, without any objection from
the other party to whom such confirmation has been notified.

Judgment 15th January 1987, case 266/85 . .
For the putposes of determining the place of performance \vlthm the
meaning of Article 5 n, 1 of the Convention of 27 September 1968 on Juris-
diction and the Enforcement of Judgments in Civil and Commercial Mat-
ters, the obligation to be taken into consideration in a dispute concerning
proceedings for the recovery of fees commenced by an architect commissioned
to draw up plans for the building of houses is the contractual cbligation
which forms the actual basis of legal proceedings.

Iudgmerzt 8th December 1987, case 144786 ;
The notion of lis pendens under Art. 21 of the Conventmn of 27
September 1968 on Jurisdiction and the Enforcement of Judgments in
Civil and Commercial Matters can be referred to the case of a request
filed before the Court of a Member State for the annullment or the can-
cellation of an international sales of goods contract by one of the parties
while before the Court of another Member State proceedings for the per-
formance of the said contract are still pending.

DOCUMENTS

Foreign exchange provisions (Presidential Decree 29th September 1987 n. 454)

Final Act of the International Conference on the Suppression of Unlawful
Acts against the Safery of Maritime Navigation (Rome, 1oth March 1988)

New Mexican provisions on Private International Law (Decrees 11th Decem-
ber 1087)

Provisions for the protection of Italian citizens working outside EEC Member
States {Decree 31st July 1987 n. 317} .

Declaration of the Italian Government as per the Arts. 25 and 46 of the
European Convention on Haman Rights and Protocol n. 4 . .

New Rules of Conciliation and Arbitration of the International Chamber of
Commerce

Member States of the International Commission on Civil Status and of the
Conventions signed thereunder

Consolidated laws on foreign exchange provisions (Presidential Decree 31st
March 1988 n. 148) .

New provisions of the Criminal Procedure Code . . . . .

Resolutions of the Institut de Droit International at the Cairo session (13th-
215t September 1087)
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CURRENT EVENTS AND RECENT DEVELOPMENTS

Can the agents of a foreign State be considered as criminally liable? (O.
Frazzing

Legisiative, judicial and international practice. International treaties coming into
force in Ttaly {according to the Official Journal from December 1987 to
February 1988) - Member States of the Convention Abolishing the Require-
ment of Legalisation for Foreign Public documents - Accession of Peo-
ples’s Republic of China to the New York Convention on arbitration - On
the immunity enjoyed by FAO and on the resolution of private law claims

Legislative, judicial and internationdl practice. International treaties coming into
force in Italy (according to the Official Journal from March to April 1988)
- Enactment of consolidated laws on foreign exchange provisions - A
circular on domestic labour contracts entered into abroad - Declarations and
reservations to the 1965 Hague Convention on the service of documents
abroad

Legislative, judicial and international practice. International treaties coming into
force in Italy {according to the Official Journal from May to September
1988} - Entry into force for Ireland of the accession Convention to the 1968
Brussels Convention - Member States of the Hague Conventions in force -
On the ascertainment of reciprocity for execution against foreign States .

Legisiative, judicial and intersational practice. New Member States of OMPI
and of treaties administered by it - New ratification of the accession Con-
vention of Greece to the Rome Convention - Postponement of the terms to
regularize the position of non-EEC workers .

Notices - The 1988 courses at the Hague Academy of International Law -
Election of the members of the UN Committee against torture - Dirst
Brazilian Congress on private international law - Seminar in Padua on the
1987 Constitutional Court decisions n. 71 and n. 477 - International Con-
ferences on UN Declarations on the victims of crimes - The second award
« Dr. Tuigi Craici» to a young graduate .

Notices. Conference commemorating Prof. Vitta - Meeting on secrer treatles -
Meeting on the new Swiss law on private international law .

Notices. Round-table on EEC law in Genoa - Congress on the implementation
of FEC law - Meeting of the Ttalian Group of the A.AA. .

Notices. The 1989 courses of the Hague Academy of International Law - Sem-
inat on the accession Convention to the 1968 Brussels Convention -
European meeting on the Universal Declaration on Human Rights - XXI
round-table on EEC law - Seminar on Art. 1 of the Additional Protocol
to the European Convention on Fluman Rights .
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